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CHAPTER 1
ADMINISTRATION

493—1.1(13B) Scope. This chapter sets forth the organizational structure of the state public defender
system and describes its purpose. See 493—Chapter 7 for definitions of terms used in this chapter.

493—1.2(13B) Function. The position of state public defender is established by lowa Code chapter 13B.
The state public defender is charged with the supervision of the operation of the state public defender
system and with the coordination of the provision of legal defense representation of indigent persons in
the state of lowa.

493—1.3(13B) Overall organization and method of operations.

1.3(1) State public defender system. The state public defender system is administered by the state
public defender. The system consists of three divisions: an administrative division, a local public
defender division, and an appellate division.

1.3(2) Types of cases. Based on statutes and appropriate case law, the state public defender system
provides representation for persons found to be indigent in the following types of cases:

a. Felonies;

b.  Misdemeanors, if there exists a potential for jail sentence;

¢.  Juvenile matters, including delinquency, termination of parental rights, child in need of
assistance (CINA), judicial bypass proceedings, and juvenile commitments;

d. Probation and parole revocation cases;

e.  Civil commitment proceedings under lowa Code chapter 229A; and

£ Other matters authorized by law.

1.3(3) State public defender. The state public defender is appointed by the governor, subject to
confirmation by the senate. The state public defender is the chief administrative officer of the state
public defender system and in that capacity coordinates the legal representation of indigent clients in
criminal, juvenile and related cases in lowa. The duties of the state public defender include, but are
not limited to:

a.  Supervising the operations of the local public defender offices;

b.  Acting as chief legal officer of the state public defender system;

c.  Preparing and submitting the annual budget, personnel and employment policies, and preparing
an annual report of the activities of the office;

d.  Determining locations for establishing future local public defender offices;

e.  Coordinating the provision of legal representation of all indigents under arrest or charged with
a crime, on appeal in criminal cases, in a proceeding to obtain postconviction relief when ordered to do
so by the court, against whom a contempt action is pending, in proceedings under lowa Code chapter
229A, in juvenile cases under lowa Code chapters 232 and 600A, or in probation or parole violations
under lowa Code chapter 908;

£ Filing with the clerk of court in each county served by a public defender a designation of which
local public defender office shall receive notice of appointment of cases;

g Contracting with licensed attorneys in the state to provide legal services to indigent persons
where there is no local public defender available to provide such services; and

h.  Reviewing claims for indigent defense services and costs and participating in hearings regarding
claims.

1.3(4) Administrative division. The administrative division carries out all the duties of the state
public defender including, but not limited to: budget preparation, processing claims for payment of
public defender-related costs and expenses, coordinating hiring and disciplinary matters, maintaining
statistics regarding case management and handling of cases, and all other administrative matters.

1.3(5) Local public defender division. The local public defender division provides legal
representation at the trial level to qualified persons charged with adult crimes or in juvenile matters in
counties where local public defender services are provided. The division also provides representation


https://www.legis.iowa.gov/docs/ico/chapter/13B.pdf
https://www.legis.iowa.gov/docs/ico/chapter/229A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/229A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/232.pdf
https://www.legis.iowa.gov/docs/ico/chapter/600A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/908.pdf
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to qualified persons in juvenile appeals and in civil commitment proceedings under lowa Code chapter
229A at the trial and appellate levels.

The local public defender division consists of independent local offices and branch offices. Each
independent local office is under the direct supervision of a local public defender. A local public defender
may supervise a branch office. If so, the branch office may be considered part of the local office.

1.3(6) Appellate division. The appellate division is administered by the state appellate defender who
reports directly to the state public defender. The appellate division provides legal representation to
indigent clients in posttrial matters in the appellate courts of the state of lowa.

1.3(7) Civil commitment unit. Rescinded IAB 12/28/11, effective 2/1/12.
[ARC 9938B, IAB 12/28/11, effective 2/1/12; ARC 1512C, IAB 6/25/14, effective 7/30/14]

493—1.4(13B) Information. Information concerning the office of the state public defender or the
state public defender system may be obtained by contacting the Office of the State Public Defender,
Lucas State Office Building, Des Moines, lowa 50319-0087; or by telephone (515)242-6158 or fax
(515)281-7289. Office hours are 8 a.m. to 4:30 p.m., Monday through Friday, excluding state holidays.

The state public defender’s Web site address is http://spd.iowa.gov.
[ARC 9938B, IAB 12/28/11, effective 2/1/12]

493—1.5(13B) Information. Rescinded IAB 12/28/11, effective 2/1/12.
These rules are intended to implement Iowa Code chapter 13B and Iowa Code section 17A.3(1) “a.”
[Filed emergency 10/7/92 after Notice 8/19/92—published 10/28/92, effective 10/7/92]
[Filed emergency 7/1/93 after Notice 4/14/93—published 7/21/93, effective 7/1/93]
[Filed emergency 1/21/97—published 2/12/97, effective 1/21/97]
[Filed 7/11/97, Notice 4/9/97—published 7/30/97, effective 9/3/97]
[Filed 1/31/02, Notice 12/26/01—published 2/20/02, effective 4/1/02]
[Filed emergency 8/5/02—published 9/4/02, effective 8/5/02]

[Filed 1/15/03, Notice 9/4/02—published 2/5/03, effective 3/12/03]
[Filed ARC 9938B (Notice ARC 9817B, IAB 11/2/11), IAB 12/28/11, effective 2/1/12]
[Filed ARC 1512C (Notice ARC 1437C, IAB 4/30/14), IAB 6/25/14, effective 7/30/14]


https://www.legis.iowa.gov/docs/ico/chapter/229A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/13B.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.3.pdf
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CHAPTER 2
PETITIONS FOR RULE MAKING

The state public defender adopts the petitions for rule making segments of the Uniform
Administrative Rules which are printed in the first volume of the Iowa Administrative Code with the
following amendments:

493—2.1(17A) Petition for rule making. In licu of the words “(designate office)”, insert “the Office of
the State Public Defender, Lucas State Office Building, Des Moines, lowa 50319-0087”.
In lieu of the words “(AGENCY NAME)”, the heading on the petition should read:

“BEFORE THE STATE PUBLIC DEFENDER”

493—2.3(17A) Inquiries. Inquiries concerning the status of a petition for rule making may be made
to the State Public Defender, Lucas State Office Building, Des Moines, lowa 50319-0087; telephone
(515)242-6158; E-mail spd@spd.state.ia.us.
These rules are intended to implement lowa Code section 17A.7.
[Filed emergency 10/7/92 after Notice 8/19/92—published 10/28/92, effective 10/7/92]
[Filed 1/31/02, Notice 12/26/01—published 2/20/02, effective 4/1/02]



https://www.legis.iowa.gov/docs/ico/section/17A.7.pdf
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CHAPTER 3
DECLARATORY ORDERS

The state public defender adopts the declaratory orders segment of the Uniform Rules on Agency
Procedure printed in the first volume of the lowa Administrative Code with the following amendments.

493—3.1(17A) Petition for declaratory order. In lieu of the words “(designate agency)”, insert “state
public defender”. In lieu of the words “(designate office)”, insert “the Office of the State Public Defender,
Lucas State Office Building, 321 East 12th Street, Des Moines, lowa 50319-0087”. In lieu of the words
“(AGENCY NAME)”, the heading on the petition form should read:

BEFORE THE STATE PUBLIC DEFENDER

493—3.2(17A) Notice of petition. In licu of the words “ _ days (15 or less)”, insert “15 days”. In lieu
of the words “(designate agency)”, insert “state public defender”.

493—3.3(17A) Intervention.

3.3(1) In lieu of the words “within __ days”, insert “within 15 days”. Strike the words “(after time
for notice under X.2(17A)”. In lieu of the number “X.8(17A))”, insert “3.8(17A)”.

3.3(2) In lieu of the words “(designate agency)”, insert “state public defender”.

3.3(3) In lieu of the words “(designate office)”, insert “the Office of the State Public Defender,
Lucas State Office Building, 321 East 12th Street, Des Moines, lowa 50319-0087”. In lieu of the words
“(designate agency)”, insert “state public defender”. In lieu of the words “(AGENCY NAME)”, the
heading on the petition form should read:

BEFORE THE STATE PUBLIC DEFENDER
493—3.4(17A) Briefs. In licu of the words “(designate agency)”, insert “state public defender”.

493—3.5(17A) Inquiries. In lieu of the words “(designate official by full title and address)”, insert
“the State Public Defender, Lucas State Office Building, 321 East 12th Street, Des Moines, lowa
50319-0087”.

493—3.6(17A) Service and filing of petitions and other papers.

3.6(2) In lieu of the words “(specify office and address)”, insert “the Office of the State Public
Defender, Lucas State Office Building, 321 East 12th Street, Des Moines, lowa 50319-0087”. In lieu of
the words “(agency name)”, insert “state public defender”.

3.6(3) In lieu of the words “(uniform rule on contested cases X.12(17A))”, insert “rule
481—10.12(17A)”.

493—3.7(17A) Consideration. In lieu of the words “(designate agency)”, insert “state public defender”.

493—3.8(17A) Action on petition.
3.8(1) In lieu of the words “(designate agency head)”, insert “state public defender”.
3.8(2) In lieu of the words “(contested case uniform rule X.2(17A))”, insert “rule 481—10.1(10A)”.

493—3.9(17A) Refusal to issue order.
3.9(1) In lieu of the words “(designate agency)”, insert “state public defender”.

493—3.12(17A) Effect of a declaratory order. In lieu of the words “(designate agency)”, insert “state
public defender”.

These rules are intended to implement lowa Code chapter 17A as amended by 1998 lowa Acts,
chapter 1202, section 13.


https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
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[Filed emergency 10/7/92 after Notice 8/19/92—published 10/28/92, effective 10/7/92]
[Filed 4/29/99, Notice 3/24/99—published 5/19/99, effective 7/1/99]
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CHAPTER 4
PUBLIC RECORDS AND FAIR INFORMATION PRACTICES

The state public defender adopts the fair information practices segments of the Uniform
Administrative Rules which are printed in the first volume of the lowa Administrative Code with the
following amendments:

493—4.1(17A,22) Definitions. As used in this chapter:
“Agency.” In lieu of the words “(official or body issuing these rules)”, insert “state public defender”.

493—4.3(17A,22) Requests for access to records.

4.3(1) Location of record. In lieu of the words “(insert agency head)”, insert “state public defender”.
In lieu of the words “(insert agency name and address)”, insert “Office of the State Public Defender,
Lucas State Office Building, Des Moines, lowa 50319-0087".

4.3(2) Office hours. In lieu of the words “(insert customary office hours and, if agency does not
have customary office hours of at least thirty hours per week, insert hours specified in lowa Code section
22.4)”, insert “8 a.m. to 4:30 p.m., Monday through Friday, except legal holidays”.

4.3(7) Fees.

c.  Supervisory fee. In lieu of the words “(specify time period)”, insert “one hour”.

493—4.6(17A,22) Procedures by which additions, dissents, or objections may be entered into
certain records. In lieu of the words “(designate office)”, insert “the office of the state public defender”.

493—4.9(17A,22) Disclosures without the consent of the subject.

4.9(1) Open records are routinely disclosed without the consent of the subject.

4.9(2) To the extent allowed by law, disclosure of confidential records may occur without the consent
of the subject. Following are instances where disclosure, if lawful, will generally occur without the
consent of the subject:

a. For a routine use as defined in rule 493—4.10(17A,22) or in the notice for a particular record
system.

b.  To arecipient who has provided the agency with advance written assurance that the record will
be used solely as a statistical research or reporting record, provided that the record is transferred in a
form that does not identify the subject.

c¢.  To an individual pursuant to a showing of compelling circumstances affecting the health or
safety of any individual if a notice of the disclosure is transmitted to the last known address of the subject.

d.  To the legislative services agency under lowa Code section 2A.3.

e.  Disclosures in the course of employee disciplinary proceedings.

f Inresponse to a court order or subpoena.

493—4.10(17A,22) Routine use. “Routine use” means the disclosure of a record without the consent
of the subject or subjects for a purpose which is compatible with the purpose for which the record was
collected. It includes disclosures required to be made by statute other than the public records law, lowa
Code chapter 22.

To the extent allowed by law, the following uses are considered routine uses of all agency records:

1. Disclosure to those officers, employees, and agents of the agency who have a need for the
record in the performance of their duties. The custodian of the record may, upon request of any officer
or employee, or on the custodian’s own initiative, determine what constitutes legitimate need to use
confidential records.

2. Transfers of information within the agency, to other state agencies, or to local units of
government as appropriate to administer the program for which the information is collected.

3. Information released to staff of federal and state entities for audit purposes or for purposes of
determining whether the agency is operating a program lawfully.


https://www.legis.iowa.gov/docs/ico/section/22.4.pdf
https://www.legis.iowa.gov/docs/ico/section/2A.3.pdf
https://www.legis.iowa.gov/docs/ico/chapter/22.pdf
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4.  Any disclosure specifically authorized by the statute under which the record was collected or
maintained.

493—4.11(17A,22) Consensual disclosure of confidential records.
4.11(1) Consent to disclosure by a subject individual. To the extent permitted by law, the subject may
consent in writing to agency disclosure of confidential records as provided in rule 493—4.7(17A,22).
4.11(2) Complaints to public officials. A letter from the subject of a confidential record to a public
official which seeks the official’s intervention on behalf of the subject in a matter that involves the agency
may, to the extent permitted by law, be treated as an authorization to release sufficient information about
the subject to the official to resolve the matter.

493—4.12(17A,22) Release to subject.

4.12(1) A written request to review confidential records may be filed by the subject of the record as
provided in rule 493—4.6(17A,22). The agency need not release the following records to the subject:

a. The identity of a person providing information to the agency need not be disclosed directly or
indirectly to the subject of the information when the information is authorized to be held confidential
pursuant to lowa Code section 22.7(18) or other provision of law.

b.  Records need not be disclosed to the subject when they are the work product of an attorney or
are otherwise privileged.

c.  Peace officers’ investigative reports may be withheld from the subject, except as required by
the lowa Code. (See Iowa Code section 22.7(5).)

d.  Others authorized by law.

4.12(2) Where a record has multiple subjects with interest in the confidentiality of the record, the
state public defender may take reasonable steps to protect confidential information relating to another
subject.

493—4.13(17A,22) Availability of records.

4.13(1) Open records. Agency records are open for public inspection and copying unless otherwise
provided by rule or law.

4.13(2) Confidential records. The following records may be withheld from public inspection.
Records are listed by category, according to the legal basis for withholding them from public inspection.

a. Sealed bids received prior to the time set for public opening of bids. (Iowa Code section 72.3)

b.  Tax records made available to the agency. (Iowa Code sections 422.20 and 422.72)

¢.  Records which are exempt from disclosure under lowa Code section 22.7.

d. Minutes of closed meetings of a government body. (Iowa Code section 21.5(4))

e. Identifying details in final orders, decisions and opinions to the extent required to prevent a
clearly unwarranted invasion of personal privacy or trade secrets under lowa Code section 17A.3(1)“d.”

f Records which constitute attorney work product, attorney-client communications, or which are
otherwise privileged. Attorney work product is confidential under Iowa Code sections 22.7(4), 622.10
and 622.11, ITowa R.C.P. 1.503, the rules of evidence, the Code of Professional Responsibility, and case
law.

g Criminal investigative reports. (Iowa Code section 22.7(5))

h. A claim for compensation and reimbursement for legal assistance and supporting documents
submitted to the state public defender for payment of costs incurred in the legal representation of an
indigent person pursuant to lowa Code section 13B.4B, except as disclosure is authorized under that
section.

i.  Any other records considered confidential by law.
[ARC 1512C, IAB 6/25/14, effective 7/30/14]

493—4.14(22) Personally identifiable information. The state public defender maintains systems of
records which contain personally identifiable information.

4.14(1) By authority of Iowa Code chapter 13B, the appellate defender division maintains
information and records relating to criminal and postconviction relief cases that are being appealed.


https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/72.3.pdf
https://www.legis.iowa.gov/docs/ico/section/422.20.pdf
https://www.legis.iowa.gov/docs/ico/section/422.72.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/21.5.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.3.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/622.10.pdf
https://www.legis.iowa.gov/docs/ico/section/622.11.pdf
https://www.legis.iowa.gov/docs/ACO/CourtRulesChapter/1.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/13B.4B.pdf
https://www.legis.iowa.gov/docs/ico/chapter/13B.pdf

IAC 6/25/14 State Public Defender[493] Ch4,p3

Records contain names and identifying numbers of persons involved in these cases. Case information
is stored in a data processing system and may be compared with information in any data processing
system. By authority of lowa Code section 910A.13, the names of child victims shall not be disclosed.
Confidential juvenile records under Iowa Code section 232.147 shall not be disclosed except as
otherwise permitted by law. Presentence investigation reports in the possession of the appellate defender
are confidential records pursuant to lowa Code section 901.4.

4.14(2) Litigation files. Litigation files or records contain information regarding litigation or
anticipated litigation, which include judicial and administrative proceedings. The records include
briefs, depositions, docket sheets, documents, correspondence, attorney’s notes, memoranda, research
materials, witness information, investigation materials, information compiled under the direction of
the attorney, and case management records. The files contain materials which are confidential as
attorney work product and attorney-client communications. Some materials are confidential under other
applicable provisions of law or because of a court order. Persons wishing copies of pleadings and other
documents filed in litigation should obtain them from the clerk of the appropriate court which maintains
the official copy.

4.14(3) Contracts. Contractual agreements are maintained by the state public defender. These
records contain personally identifiable information when the agreement is with a specific individual. In
those instances, the records include the name, address, and social security number of the contracting
attorney. Other information in these records may include the proposal of the contracting attorney, budget
figures, correspondence, and business information. Personally identifiable information is contained in a
data processing system and may be compared with information in any data processing system.

4.14(4) Personnel files.  Personnel files contain information required for tax withholding,
information concerning employee benefits, affirmative action reports, and other information concerning
the employer-employee relationship. Some of this information is confidential under lowa Code section

22.7(11).
[ARC 1512C, IAB 6/25/14, effective 7/30/14]

493—4.15(17A,22) Other groups of records. Other groups of records are maintained by the state public
defender other than the records described in rule 493—4.14(22). These records are routinely available to
the public; however, the agencies’ files may contain confidential information. The records may contain
information about individuals. All records are stored on paper and in some cases in automated data
processing systems.

4.15(1) Rule making. Rule-making records may contain information about individuals making
written or oral comments on proposed rules. This information is collected pursuant to Iowa Code
section 17A.4. This information is available for public inspection and is not stored in an automated
data processing system.

4.15(2) Commission records. Agendas, minutes, and materials presented to the indigent defense
advisory commission are available from the office of the state public defender, except those records
concerning closed sessions exempt under lowa Code section 21.5(4). Commission records contain
information about people who participate in meetings. This information is collected pursuant to lowa
Code section 21.3. This information is not retrieved by individual identifier and is not stored in an
automated data processing system.

4.15(3) Statistical reports. Periodic reports on the state public defender system and the delivery of
indigent defense services are available from the office of the state public defender.

4.15(4) Address lists. Rescinded TAB 12/28/11, effective 2/1/12.
[ARC 9938B, IAB 12/28/11, effective 2/1/12]

These rules are intended to implement lowa Code sections 17A.3, 22.7 and 22.11.
[Filed emergency 10/7/92 after Notice 8/19/92—published 10/28/92, effective 10/7/92]
[Filed 1/31/02, Notice 12/26/01—published 2/20/02, effective 4/1/02]
[Filed ARC 9938B (Notice ARC 9817B, IAB 11/2/11), IAB 12/28/11, effective 2/1/12]
[Filed ARC 1512C (Notice ARC 1437C, TAB 4/30/14), IAB 6/25/14, effective 7/30/14]


https://www.legis.iowa.gov/docs/ico/section/910A.13.pdf
https://www.legis.iowa.gov/docs/ico/section/232.147.pdf
https://www.legis.iowa.gov/docs/ico/section/901.4.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.4.pdf
https://www.legis.iowa.gov/docs/ico/section/21.5.pdf
https://www.legis.iowa.gov/docs/ico/section/21.3.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.3.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/22.11.pdf
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CHAPTER 5
AGENCY PROCEDURE FOR RULE MAKING

The state public defender adopts the agency procedure for rule making segment of the Uniform Rules
on Agency Procedure printed in the first volume of the lowa Administrative Code with the following
amendments.

493—5.3(17A) Public rule-making docket.
5.3(2) Anticipated rule making. In lieu of the words “(commission, board, council, director)”, insert
“state public defender”.

493—5.4(17A) Notice of proposed rule making.
5.4(3) Copies of notices. In lieu of the words “(specify time period)”, insert “one calendar year”.

493—5.5(17A) Public participation.

5.5(1) Written comments. Strike the words “(identify office and address) or”.

5.5(5) Accessibility. In lieu of the words “(designate office and telephone number)”, insert “the office
of the state public defender at (515)242-6158”.

493—5.6(17A) Regulatory analysis.
5.6(2) Mailing list. In lieu of the words “(designate office)”, insert “the Office of the State Public
Defender, Lucas State Office Building, 321 East 12th Street, Des Moines, lowa 50319-0087".

493—5.10(17A) Exemptions from public rule-making procedures.

5.10(2) Categories exempt. In lieu of the words “(List here narrowly drawn classes of rules where
such an exemption is justified and a brief statement of the reasons for exempting each of them)”, insert
the following:

“a. Rules which are mandated by federal law or regulation in any situation where the department
has no option but to adopt specified rules or where federal funding is contingent upon the adoption of
the rules;

“b. Rules which implement recent legislation when a statute provides for an effective date which
does not allow for the usual notice and public participation requirements;

“c. Rules which confer a benefit or remove a restriction on licensees, the public or some segment of
the public;

“d. Rules which are necessary because of imminent peril to the public health, safety or welfare; and

“e. Nonsubstantive rules intended to correct typographical errors, incorrect citations, or other errors
in existing rules.”

493—5.11(17A) Concise statement of reasons.
5.11(1) General. Inlieu of the words “(specify the office and address)”, insert “the Office of the State
Public Defender, Lucas State Office Building, 321 East 12th Street, Des Moines, lowa 50319-0087”.

493—5.13(17A) Agency rule-making record.
5.13(2) Contents.
c¢. Inlieu of the words “(agency head)”, insert “state public defender”.
These rules are intended to implement lowa Code chapter 17A as amended by 1998 lowa Acts,
chapter 1202, and Iowa Code section 25B.6.
[Filed 4/29/99, Notice 3/24/99—published 5/19/99, effective 7/1/99]


https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/ico/section/25B.6.pdf
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CHAPTER 6
UNIFORM WAIVER AND VARIANCE RULES

493—6.1(13B,17A) Applicability. This chapter outlines a uniform process for the granting of waivers
or variances from rules adopted by the state public defender. The intent of this chapter is to allow persons
to seek exceptions to the application of rules issued by the state public defender.

493—6.2(13B,17A) Interpretive rules. This chapter shall not apply to rules that merely define the
meaning of a statute or other provision of law or precedent if the state public defender does not possess
delegated authority to bind the courts to any extent with its definition.

493—6.3(13B,17A) Compliance with statute. The state public defender shall not grant a petition for
waiver or variance from a rule unless a statute or other provision of law has delegated authority to the
state public defender sufficient to justify that action and the waiver or variance is consistent with the
statute or other provision of law. No waiver or variance may be granted from a requirement that is
imposed by statute, unless the statute itself specifically authorizes that action. Any waiver or variance
must be consistent with statute.

493—6.4(13B,17A) Criteria for waiver or variance. At the sole discretion of the state public defender,
the state public defender may issue an order, in response to a completed petition or on the state public
defender’s own motion, granting a waiver or variance from a rule adopted by the state public defender,
in whole or in part, as applied to the circumstances of a specified person or a specific and narrowly drawn
class of persons if the state public defender finds based on clear and convincing evidence that:

1. The application of the rule to the petitioner would pose an undue hardship on the person or class
of persons for whom the waiver or variance is requested;

2. The waiver or variance from the requirements of a rule in the specific case would not prejudice
the substantial legal rights of any person;

3. The provisions of a rule subject to a petition for a waiver or variance are not specifically
mandated by statute or another provision of law; and

4. Substantially equal protection of public health, safety, and welfare will be afforded by a means
other than that prescribed in the particular rule for which the waiver or variance is requested.

493—6.5(13B,17A) Filing of petition. A petition for a waiver or variance must be submitted in writing
to the State Public Defender, Lucas State Office Building, 321 East 12th Street, Des Moines, lowa
50319-0087. If the petition relates to a pending contested case, the petition shall also be filed in the
contested case proceeding.

493—6.6(13B,17A) Content of petition. A petition for waiver or variance shall include the following
information where applicable and known to the requester:

1. The name, address, and telephone number of the entity or person for whom a waiver or variance
is being requested and the case number of any related contested case.

2. A description and citation of the specific rule from which a waiver or variance is requested.

3. The specific waiver or variance requested, including the precise scope and operative period that
the waiver or variance will extend.

4. Therelevant facts that the petitioner believes would justify a waiver or variance. This statement
shall include a signed statement from the petitioner attesting to the accuracy of the facts provided in the
petition and a statement of reasons that the petitioner believes will justify a waiver or variance.

5. A history of any prior contacts between the state public defender and the petitioner relating to
the regulated activity, representation or other assigned function of the state public defender that would
be affected by the proposed waiver or variance, including a description of each regulated activity,
representation or other assigned function of the state public defender, any notices of violation, contested
case hearings, or investigative reports relating to the regulated activity, representation or other assigned
function of the state public defender within the last five years.
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6. Any information known to the requester regarding the state public defender’s treatment of
similar cases.

7. The name, address, and telephone number of any public agency or political subdivision which
also regulates the activity in question or which might be affected by the granting of a waiver or variance.

8.  The name, address, and telephone number of any person or entity that would be adversely
affected by the granting of a petition.

9. The name, address, and telephone number of any person with knowledge of the relevant facts
relating to the proposed waiver or variance.

10. Signed releases of information authorizing persons with knowledge regarding the request to
furnish the state public defender with information relevant to the waiver or variance.

493—6.7(13B,17A) Additional information. Prior to issuing an order granting or denying a waiver or
variance, the state public defender may request additional information from the petitioner relative to the
petition and surrounding circumstances. If the petition was not filed in a contested case, the state public
defender may, on its own motion or at the petitioner’s request, schedule a telephonic or in-person meeting
between the petitioner and the state public defender or state public defender’s designee.

493—6.8(13B,17A) Notice. The state public defender shall acknowledge a petition upon receipt. The
state public defender shall ensure that, within 30 days of the receipt of the petition, notice of the pendency
of the petition and a concise summary of its contents have been provided to all persons to whom notice is
required by any provision of law. In addition, the state public defender may give notice to other persons.
To accomplish this notice provision, the state public defender may require the petitioner to serve the
notice on all persons to whom notice is required by any provision of law and provide a written statement
to the state public defender attesting that notice has been provided.

493—6.9(13B,17A) Hearing procedures. The provisions of lowa Code sections 17A.10 to 17A.18A
regarding contested case hearings shall apply to any petition for a waiver or variance of a rule filed within
a contested case and shall otherwise apply to agency proceedings for a waiver or variance only when the
state public defender so provides by rule or order or is required to do so by statute.

493—6.10(13B,17A) Ruling. An order granting or denying a waiver or variance shall be in writing and
shall contain a reference to the particular person and rule or portion thereof to which the order pertains,
a statement of the relevant facts and reasons upon which the action is based, and a description of the
precise scope and operative period of the waiver if one is issued.

6.10(1) State public defender discretion. The decision on whether the circumstances justify the
granting of a waiver or variance shall be made at the discretion of the state public defender upon
consideration of all relevant factors.

6.10(2) Burden of persuasion. The petitioner has the burden of persuasion when a petition is filed
for a waiver or variance from a state public defender rule. The standard of proof'is clear and convincing
evidence.

6.10(3) Special waiver or variance rules not precluded. This chapter shall not preclude the state
public defender from granting waivers or variances in other contexts or on the basis of other standards if
a statute authorizes the state public defender to do so and the state public defender deems it appropriate
to do so.

6.10(4) Administrative deadlines. When the rule from which a waiver or variance is sought
establishes administrative deadlines, the state public defender shall balance the special individual
circumstances of the petitioner with the overall goal of uniform treatment of all persons similarly
situated.

6.10(5) Conditions. The state public defender may condition the granting of the waiver or variance
on such reasonable conditions as appropriate to achieve the objectives of the particular rule in question
through alternative means and in compliance with the following provisions:
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a.  Each petition for a waiver or variance shall be evaluated by the state public defender based on
the unique, individual circumstances set out in the petition;

b. A waiver or variance, if granted, shall be drafted by the state public defender so as to provide
the narrowest exception possible to the provisions of the rule;

c¢.  The state public defender may place on a waiver or variance a condition that the state public
defender finds desirable to protect the public health, safety, and welfare;

d. A waiver or variance shall not be permanent, unless the petitioner can show that a temporary
waiver or variance would be impracticable; and

e. Ifatemporary waiver or variance is granted, there is no automatic right to renewal. At the sole
discretion of the state public defender, a waiver or variance may be renewed if the state public defender
finds that all of the factors set out in rule 6.4(13B,17A) remain valid.

6.10(6) Time for ruling. The state public defender shall grant or deny a petition for a waiver or
variance as soon as practicable but, in any event, shall do so within 120 days of its receipt, unless the
petitioner agrees to a later date. However, if a petition is filed in a contested case, the state public defender
has the discretion to wait until the contested case is resolved before entering an order on the petition for
waiver or variance.

6.10(7) When deemed denied. Failure of the state public defender to grant or deny a petition within
the required time period shall be deemed a denial of that petition by the state public defender.

6.10(8) Service of order. Within seven days of its issuance, any order issued under this chapter shall
be transmitted to the petitioner or the person to whom the order pertains and to any other person entitled
to such notice by any provision of law.

493—6.11(13B,17A) Public availability. Subject to the provisions of lowa Code section 17A.3(1) “e,”
the state public defender shall maintain a record of all orders granting or denying waivers and variances
under this chapter. All final rulings in response to requests for waivers or variances shall be indexed and
available to members of the public at the state public defender’s office.

Twice each year the state public defender must prepare a report that:

1. Identifies the rules for which a waiver or variance has been granted or denied;

2. Identifies the number of times a waiver or variance was granted or denied for each rule;

3. Includes a citation to the statutory provisions implemented by these rules; and

4. Includes a general summary of the reasons justifying the state public defender’s actions.

493—6.12(13B,17A) Voiding or cancellation. A waiver or variance is void if the material facts upon
which the request is based are not true or if material fac